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We know you may be feeling anxious, 
afraid and even confused.   

DUI cases are complex, but they are 
very defensible. This brochure is 
designed to give you information to assist 
you in understanding what to do next.



First, get emotionally prepared.
Getting arrested for a DUI can be an embarrassing and traumatic experience for 
most people.   Getting arrested for DUI can leave the arrested person with deep 
and conflicting feelings that can range from fear, shame, regret, and even anger; 
the arrested person can experience depression, desperation and even 
self-loathing.

Being ordered out of your car, then forced to perform roadside tests in public, then 
being handcuffed, taken to jail, and then being stuck by a needle to get a blood 
sample or blowing into a breath machine, can have a negative effect on a person.

The prospect of being punished, jail time, huge 
fines, loss of driving privileges, and perhaps the 
loss of a job can be terrifying.  In addition, the 
thought of letting down family members only 
adds to the pain.

Remember, you can’t unscramble an egg.  But 
you can try to make an omelet.

The point is this: you must get your emotions 
under control and focus on what actions you are 
going to take.  You must decide where you want to go from here and have a state 
of mind prepared to handle the situation.

You are not alone
DUI arrests are common.  In any given week, many people have been arrested for 
a DUI in your city. Courts throughout the state of California are filled with DUI 
cases.  Your initial fears may be justified, but they will fade as soon as you act to 
make sure that your situation does not get any worse.

Take action
Don’t fall into the trap that many people do after getting arrested for a DUI: doing 
nothing.  If you do nothing, you will fail to protect your rights.  You will likely suffer 
greater anxiety by doing nothing.   Be proactive and take control of your situation 
by making good decisions.
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Remember that the DUI arrest itself often triggers an action by the DMV against 
your driver's license AND a criminal case against you in the court. Once you have 
taken the steps to hire an expert DUI defense attorney, you will feel your anxiety 
reduced as now you have an expert on your side, fighting to protect your rights.

Selecting an attorney
Do your research. Most criminal attorneys will handle a DUI case, but there is a 
wide range in the skill level among attorneys.

To defend a DUI, you want an attorney with specialized training and substantial 
experience defending DUI cases.   You want an expert.  Ask the prospective 
attorney if they have taken any DUI cases to trial. How many Trials? What is 
his/her track record?  No attorney can honestly provide a percentage of wins vs. 
losses, because a percentage assumes all cases are the same; and DUI cases are 
anything but the same. Look up the attorney’s bar record at the California State 
Bar website to see how long he/she has practiced law.  Look at the attorney’s 
website.   What specialized training does the attorney have?  What awards if any?  
Is the attorney an expert in DUI defense, or does the attorney handle all types of 
cases, such as bankruptcy, family law, personal injury cases, etc?

Keep in mind that even if an attorney works in criminal defense, he or she is not 
necessarily qualified to handle a DUI defense case.  DUI cases are complex to 
defend and require specialized knowledge in DUI investigation, field sobriety 
testing, how the human body processes alcohol and/or drugs, as well as breath, 
blood and urine test analysis. Without an expert DUI defense attorney defending 
you, you will likely not be able to get the best possible result in your DUI case.

Don’t be fooled by paid search engine advertising, or lead generation websites 
such as Avvo.com; these websites generally place attorneys’ profiles at the top of 

the search list because the attorneys are 
paying them to do so.   On Avvo.com there are 
many attorneys that are listed as a #10 but 
have never taken a DUI case to trial.   Don’t be 
fooled by “pay to play” websites or other 
search engine paid advertising.

Develop a short list of three, then call and talk 
to the attorney, not a sales person.

Don’t listen to friends or family who say that 
you don’t need an attorney. That could be true, but only if you don’t care about 
what happens to your case.

Expertise in the court room matters
DUI cases are complex, but they are defensible, and the knowledge of the attorney 
defending you is crucial.

Remember, the tests for alcohol, drugs, or medication are very complex and errors 
can occur.   In addition, the procedures used by the crime lab when analyzing your 
blood sample may be faulty, or the analyst may be ignoring best scientific 
practices and is simply cutting corners.

It is not as simple as just blowing into a machine or having a blood or urine sample 
taken from a driver. The sciences behind breath testing, and blood or urine sample 

Keep in mind that even if 
an attorney works in 
criminal defense, he or 
she is not necessarily 
qualified to handle a DUI 
defense case.

analysis are very complex; there are many factors that affect the accuracy and 
reliability of the alleged results.

When defending a DUI case, the question should not be: “what are the results of 
the chemical test?”   The questions should be “how did the crime lab arrive at 
those results, and are those results reliable and accurate?”

Unfortunately, many lawyers that pretend to defend people accused of DUI do not 
have the knowledge and expertise to successfully challenge the chemical test 
results, so they take the results at face value, and simply plead their clients guilty 
in court.  You could have done that yourself.

Secrets about attorney fees
There’s an old saying – “cheap lawyers are not good, and good lawyers are not 
cheap.”

Don’t hire a DUI defense lawyer strictly by price.  Most DUI attorney fees are 
“flat-fee” based. The cheapest attorney will likely not be the best one to defend 
your DUI case, but the most expensive attorney may not be the best for you either.  

You will want an attorney who cares about your case and that you feel comfortable 
with. Talk to the attorney directly and �nd out about his/her training, knowledge, 
and trial experience.  Don't assume that just because an attorney has a valid 
license to practice law, that the attorney is qualified to defend a DUI case.  
Likewise, don’t assume that just because someone has an Internet ad that they 
are the best choice.

DUI cases are very complex, but they are defensible, and the knowledge of the 
attorney defending your case is extremely important.  The analysis of the 
evidence in a DUI case is essential in getting the best outcome both at the DMV 
and in Court.

Inexpensive lawyers will usually show 
up in court at the arraignment, get an 
offer from the prosecutor or the judge, 
and will then continue the hearing out 
to another date.  Then, before the next 
hearing the lawyer will help you fill out 
plea documents, have you sign them, 
and then submit them to the court at 
the next hearing.   The result is, you are 
now convicted of a DUI.   That is not defending a DUI case; that is helping a client 
fill out plea documents and facilitating a conviction.

Getting arrested does not
necessarily mean you are guilty
The fact that you got arrested for a DUI can’t be changed; however, the goal now 
should be to do whatever you can to not get convicted of a DUI.

Remember, being arrested does not necessarily mean you are guilty of a crime.  
Cops write tickets and arrest reports, then send them to the District Attorney.  The 
District Attorney is the one that files charges in court accusing you of a crime.  The 
District Attorney is the one that must prove the charges against you, with reliable 
and accurate evidence, beyond reasonable doubt.  And that is not always easy to 
do.

You have two options  
Option #1:  Do nothing. By doing nothing, you are giving in to the cop that arrested 
you, you are giving in to the prosecutor who has accused you, and you are giving 
up your right to defend yourself in court, and at the DMV. By doing nothing you are 
choosing not to contest the alleged evidence against you – and the result will be 
that your driver's license will be suspended by the DMV, and you will be convicted 
in court of a DUI.

Option #2:  Do something.   Do something means that you contest the charges 
against you.  In other words, you question evidence.  You question the alleged 
observations of the arresting officer and his DUI investigation; you question the 
legality of why the cop stopped you; you question the legality of the drawing of the 
blood sample or the breath test; you question the reliability and accuracy of the 
alleged chemical test results; and you question the equipment that was used to 
determine the alleged blood alcohol concentration or drug level.  It is your 
constitutional right to contest all of the evidence against you.

Some people think: I drank, I drove, I got arrested, so I must be guilty.   Not at all.  
In California, it’s not illegal to drink alcohol and then drive a car.  It is only illegal if 
the evidence shows that you were “under the influence ” at the time of driving, or 
that at the time of driving your blood alcohol concentration was .08% or more.  
The prosecutor must prove these conclusions beyond a reasonable doubt with 
evidence that is accurate and reliable; and that is not always so easy for the 
prosecutor to do.

Your case may take many months
to resolve
A DUI arrest can happen very quickly, but the time it takes to properly defend 
a DUI case can be long; it can take six months to a year, and perhaps 

even longer to properly defend a 

DUI case.   It takes time to gather all of 
the evidence relating to the DUI investigation 
and the chemical test results. It takes time 
to analyze that evidence and then 
challenge it in court.   You should prepare 
yourself for the time that it is going to take 

to adequately defend your DUI case.

Dealing with the DMV
When you were arrested, the arresting officer likely gave you a (Pink) document 
entitled “Administrative Per Se Suspension/Revocation Order and Temporary 
License.”  This is a 30-day temporary license that you must carry with you when 
you drive.  This temporary license was given to you because, if you had a 
California driver license, the arresting officer took your driver's license when you 
were arrested.

The “pink” is also a notice to you that your driver's license will be suspended in 30 
days, and that you have 10 days to preserve your DMV hearing rights to contest 
the suspension.  If you fail to request a hearing with the DMV within the 10-day 
period, your right to a hearing is waived and the suspension will go into effect 
automatically after the 30-day “pink” temporary license expires.  The length of the 
suspension will depend on whether you have prior DUI convictions.

It is better to have your attorney request the DMV hearing for you, because often 
the DMV staff will try to talk you out of a hearing so that your license can be 
suspended.   Yes, they really do that.

The DMV hearing is essential as it is the only way to challenge the license 
suspension.  The goal is to win the hearing so that your license is not suspended. 
During the hearing process, the evidence relating to the initial stop, the DUI 
investigation, and the chemical test results, is gathered and analyzed in 
preparation for the hearing.   The arresting officer might even be subpoenaed to 
the hearing to get his testimony under oath.  Other witnesses may also be 
subpoenaed to testify as well. The evidence gathered through the DMV hearing 
process can also be used in the Court to defend your criminal case.

Dealing with the Court
Typically, after being arrested you were released on your “own recognizance” 
(O.R.) after spending a few hours in jail. In addition, you were given a Notice to 
Appear that you signed promising to appear in Court on the date indicated. This is 
referred to as a “cite and release,” which is how most misdemeanor DUI cases are 
handled.  The Court date is your Arraignment hearing which is your first Court 
Appearance.

If your DUI case is a felony, then more than likely you had to post a bail bond to get 
out of jail.

At the Arraignment hearing you are formally informed by the Court of your 
constitutional rights and the charges filed against you by the District Attorney.  If 
you plead GUILTY at the Arraignment hearing you will be convicted and sentenced 
at that time.  Pleading GUILTY at the Arraignment is usually not a smart thing to 
do since you have not had the opportunity to examine any of the evidence against 
you at this point.

It is better to have a qualified DUI defense attorney appear for you at the 
Arraignment and enter a NOT GUILTY plea on your behalf.  In most misdemeanor 
cases, you don’t have to appear in court at all.  If your case is a felony, you will be 
required to appear at all court hearings.

After the NOT GUILTY plea is entered, the misdemeanor DUI case is set for a 
pre-trial hearing maybe six to eight weeks out into the future.  There may be 
several pre-trial hearings in your case.  During the pre-trial process, all the 
evidence is gathered and analyzed, and further investigation may be completed, 
to determine the strengths and weaknesses of the evidence against you.  
Thereafter, and if applicable, challenges to the evidence may be made by filing 
suppression motions.  In addition, negotiations are happening with the prosecutor 
to try to reach a resolution to the case.

The pre-trial stage can take four to six months to complete, and sometimes longer 
depending on the case.   The goal is to resolve the case without having to go to a 
full Trial.

If the case is a felony, after the NOT GUILTY plea is entered at the Arraignment, the 
case will be set for a Preliminary hearing, where evidence will be presented by the 
prosecutor to convince a judge that the felony charges are proper.

If the case cannot be resolved for something acceptable, then going to Trial is the 
option.  Remember, it is always the prosecutor’s burden to prove guilt on all 
charges with evidence that is accurate and reliable beyond reasonable doubt; 
doing so is not always easy for the prosecution.

Having an expert DUI defense attorney represent you will benefit you in reaching 
a resolution to the case, and also assist you in determining whether you should go 
to Trial.

Let’s review
To sum it all up, being arrested for a DUI can be a very traumatic experience; it 
requires that you get your emotions under control and take action to protect your 
rights.  Hire an attorney that is an expert in DUI defense so that you can achieve 
the best outcome at the DMV and in Court.  DUI cases are not open and shut cases 
and require a defense attorney with specialized knowledge to properly defend the 
case.    Be prepared to take the defense of your case one step at a time.   You will 
get through this.

............................................................................
About the Author: DUI Defense Attorney 
Manuel J. Barba has been awarded the 
prestigious Forensic Lawyer-Scientist 
designation by the Chemistry and Law 
division of the American Chemical Society 
(ACS-CHAL) and is the ONLY DUI Defense 
Attorney in the Los Angeles, Orange, San 
Bernardino, Riverside, and Imperial County 
areas with this designation, which gives him the 
necessary knowledge and expertise to defend you or 
someone you may know. For more information on the 
Law Offices of Manuel J. Barba, you can visit their website 

www.BarbaLawyer.com or call 866-442-2722
for a free consultation

I Got a DUI... 
What Do I Do Now?



First, get emotionally prepared.
Getting arrested for a DUI can be an embarrassing and traumatic experience for 
most people.   Getting arrested for DUI can leave the arrested person with deep 
and conflicting feelings that can range from fear, shame, regret, and even anger; 
the arrested person can experience depression, desperation and even 
self-loathing.

Being ordered out of your car, then forced to perform roadside tests in public, then 
being handcuffed, taken to jail, and then being stuck by a needle to get a blood 
sample or blowing into a breath machine, can have a negative effect on a person.

The prospect of being punished, jail time, huge 
fines, loss of driving privileges, and perhaps the 
loss of a job can be terrifying.  In addition, the 
thought of letting down family members only 
adds to the pain.

Remember, you can’t unscramble an egg.  But 
you can try to make an omelet.

The point is this: you must get your emotions 
under control and focus on what actions you are 
going to take.  You must decide where you want to go from here and have a state 
of mind prepared to handle the situation.

You are not alone
DUI arrests are common.  In any given week, many people have been arrested for 
a DUI in your city. Courts throughout the state of California are filled with DUI 
cases.  Your initial fears may be justified, but they will fade as soon as you act to 
make sure that your situation does not get any worse.

Take action
Don’t fall into the trap that many people do after getting arrested for a DUI: doing 
nothing.  If you do nothing, you will fail to protect your rights.  You will likely suffer 
greater anxiety by doing nothing.   Be proactive and take control of your situation 
by making good decisions.

Remember that the DUI arrest itself often triggers an action by the DMV against 
your driver's license AND a criminal case against you in the court. Once you have 
taken the steps to hire an expert DUI defense attorney, you will feel your anxiety 
reduced as now you have an expert on your side, fighting to protect your rights.

Selecting an attorney
Do your research. Most criminal attorneys will handle a DUI case, but there is a 
wide range in the skill level among attorneys.

To defend a DUI, you want an attorney with specialized training and substantial 
experience defending DUI cases.   You want an expert.  Ask the prospective 
attorney if they have taken any DUI cases to trial. How many Trials? What is 
his/her track record?  No attorney can honestly provide a percentage of wins vs. 
losses, because a percentage assumes all cases are the same; and DUI cases are 
anything but the same. Look up the attorney’s bar record at the California State 
Bar website to see how long he/she has practiced law.  Look at the attorney’s 
website.   What specialized training does the attorney have?  What awards if any?  
Is the attorney an expert in DUI defense, or does the attorney handle all types of 
cases, such as bankruptcy, family law, personal injury cases, etc?

Keep in mind that even if an attorney works in criminal defense, he or she is not 
necessarily qualified to handle a DUI defense case.  DUI cases are complex to 
defend and require specialized knowledge in DUI investigation, field sobriety 
testing, how the human body processes alcohol and/or drugs, as well as breath, 
blood and urine test analysis. Without an expert DUI defense attorney defending 
you, you will likely not be able to get the best possible result in your DUI case.

Don’t be fooled by paid search engine advertising, or lead generation websites 
such as Avvo.com; these websites generally place attorneys’ profiles at the top of 

the search list because the attorneys are 
paying them to do so.   On Avvo.com there are 
many attorneys that are listed as a #10 but 
have never taken a DUI case to trial.   Don’t be 
fooled by “pay to play” websites or other 
search engine paid advertising.

Develop a short list of three, then call and talk 
to the attorney, not a sales person.

Don’t listen to friends or family who say that 
you don’t need an attorney. That could be true, but only if you don’t care about 
what happens to your case.

Expertise in the court room matters
DUI cases are complex, but they are defensible, and the knowledge of the attorney 
defending you is crucial.

Remember, the tests for alcohol, drugs, or medication are very complex and errors 
can occur.   In addition, the procedures used by the crime lab when analyzing your 
blood sample may be faulty, or the analyst may be ignoring best scientific 
practices and is simply cutting corners.

It is not as simple as just blowing into a machine or having a blood or urine sample 
taken from a driver. The sciences behind breath testing, and blood or urine sample 

analysis are very complex; there are many factors that affect the accuracy and 
reliability of the alleged results.

When defending a DUI case, the question should not be: “what are the results of 
the chemical test?”   The questions should be “how did the crime lab arrive at 
those results, and are those results reliable and accurate?”

Unfortunately, many lawyers that pretend to defend people accused of DUI do not 
have the knowledge and expertise to successfully challenge the chemical test 
results, so they take the results at face value, and simply plead their clients guilty 
in court.  You could have done that yourself.

Secrets about attorney fees
There’s an old saying – “cheap lawyers are not good, and good lawyers are not 
cheap.”

Don’t hire a DUI defense lawyer strictly by price.  Most DUI attorney fees are 
“flat-fee” based. The cheapest attorney will likely not be the best one to defend 
your DUI case, but the most expensive attorney may not be the best for you either.  

You will want an attorney who cares about your case and that you feel comfortable 
with. Talk to the attorney directly and �nd out about his/her training, knowledge, 
and trial experience.  Don't assume that just because an attorney has a valid 
license to practice law, that the attorney is qualified to defend a DUI case.  
Likewise, don’t assume that just because someone has an Internet ad that they 
are the best choice.

DUI cases are very complex, but they are defensible, and the knowledge of the 
attorney defending your case is extremely important.  The analysis of the 
evidence in a DUI case is essential in getting the best outcome both at the DMV 
and in Court.

Inexpensive lawyers will usually show 
up in court at the arraignment, get an 
offer from the prosecutor or the judge, 
and will then continue the hearing out 
to another date.  Then, before the next 
hearing the lawyer will help you fill out 
plea documents, have you sign them, 
and then submit them to the court at 
the next hearing.   The result is, you are 
now convicted of a DUI.   That is not defending a DUI case; that is helping a client 
fill out plea documents and facilitating a conviction.

Getting arrested does not
necessarily mean you are guilty
The fact that you got arrested for a DUI can’t be changed; however, the goal now 
should be to do whatever you can to not get convicted of a DUI.

Remember, being arrested does not necessarily mean you are guilty of a crime.  
Cops write tickets and arrest reports, then send them to the District Attorney.  The 
District Attorney is the one that files charges in court accusing you of a crime.  The 
District Attorney is the one that must prove the charges against you, with reliable 
and accurate evidence, beyond reasonable doubt.  And that is not always easy to 
do.

You have two options  
Option #1:  Do nothing. By doing nothing, you are giving in to the cop that arrested 
you, you are giving in to the prosecutor who has accused you, and you are giving 
up your right to defend yourself in court, and at the DMV. By doing nothing you are 
choosing not to contest the alleged evidence against you – and the result will be 
that your driver's license will be suspended by the DMV, and you will be convicted 
in court of a DUI.

Option #2:  Do something.   Do something means that you contest the charges 
against you.  In other words, you question evidence.  You question the alleged 
observations of the arresting officer and his DUI investigation; you question the 
legality of why the cop stopped you; you question the legality of the drawing of the 
blood sample or the breath test; you question the reliability and accuracy of the 
alleged chemical test results; and you question the equipment that was used to 
determine the alleged blood alcohol concentration or drug level.  It is your 
constitutional right to contest all of the evidence against you.

Some people think: I drank, I drove, I got arrested, so I must be guilty.   Not at all.  
In California, it’s not illegal to drink alcohol and then drive a car.  It is only illegal if 
the evidence shows that you were “under the influence ” at the time of driving, or 
that at the time of driving your blood alcohol concentration was .08% or more.  
The prosecutor must prove these conclusions beyond a reasonable doubt with 
evidence that is accurate and reliable; and that is not always so easy for the 
prosecutor to do.

Your case may take many months
to resolve
A DUI arrest can happen very quickly, but the time it takes to properly defend 
a DUI case can be long; it can take six months to a year, and perhaps 

even longer to properly defend a 

DUI case.   It takes time to gather all of 
the evidence relating to the DUI investigation 
and the chemical test results. It takes time 
to analyze that evidence and then 
challenge it in court.   You should prepare 
yourself for the time that it is going to take 

to adequately defend your DUI case.

Dealing with the DMV
When you were arrested, the arresting officer likely gave you a (Pink) document 
entitled “Administrative Per Se Suspension/Revocation Order and Temporary 
License.”  This is a 30-day temporary license that you must carry with you when 
you drive.  This temporary license was given to you because, if you had a 
California driver license, the arresting officer took your driver's license when you 
were arrested.

The “pink” is also a notice to you that your driver's license will be suspended in 30 
days, and that you have 10 days to preserve your DMV hearing rights to contest 
the suspension.  If you fail to request a hearing with the DMV within the 10-day 
period, your right to a hearing is waived and the suspension will go into effect 
automatically after the 30-day “pink” temporary license expires.  The length of the 
suspension will depend on whether you have prior DUI convictions.

It is better to have your attorney request the DMV hearing for you, because often 
the DMV staff will try to talk you out of a hearing so that your license can be 
suspended.   Yes, they really do that.

The DMV hearing is essential as it is the only way to challenge the license 
suspension.  The goal is to win the hearing so that your license is not suspended. 
During the hearing process, the evidence relating to the initial stop, the DUI 
investigation, and the chemical test results, is gathered and analyzed in 
preparation for the hearing.   The arresting officer might even be subpoenaed to 
the hearing to get his testimony under oath.  Other witnesses may also be 
subpoenaed to testify as well. The evidence gathered through the DMV hearing 
process can also be used in the Court to defend your criminal case.

Dealing with the Court
Typically, after being arrested you were released on your “own recognizance” 
(O.R.) after spending a few hours in jail. In addition, you were given a Notice to 
Appear that you signed promising to appear in Court on the date indicated. This is 
referred to as a “cite and release,” which is how most misdemeanor DUI cases are 
handled.  The Court date is your Arraignment hearing which is your first Court 
Appearance.

If your DUI case is a felony, then more than likely you had to post a bail bond to get 
out of jail.

At the Arraignment hearing you are formally informed by the Court of your 
constitutional rights and the charges filed against you by the District Attorney.  If 
you plead GUILTY at the Arraignment hearing you will be convicted and sentenced 
at that time.  Pleading GUILTY at the Arraignment is usually not a smart thing to 
do since you have not had the opportunity to examine any of the evidence against 
you at this point.

It is better to have a qualified DUI defense attorney appear for you at the 
Arraignment and enter a NOT GUILTY plea on your behalf.  In most misdemeanor 
cases, you don’t have to appear in court at all.  If your case is a felony, you will be 
required to appear at all court hearings.

After the NOT GUILTY plea is entered, the misdemeanor DUI case is set for a 
pre-trial hearing maybe six to eight weeks out into the future.  There may be 
several pre-trial hearings in your case.  During the pre-trial process, all the 
evidence is gathered and analyzed, and further investigation may be completed, 
to determine the strengths and weaknesses of the evidence against you.  
Thereafter, and if applicable, challenges to the evidence may be made by filing 
suppression motions.  In addition, negotiations are happening with the prosecutor 
to try to reach a resolution to the case.

The pre-trial stage can take four to six months to complete, and sometimes longer 
depending on the case.   The goal is to resolve the case without having to go to a 
full Trial.

If the case is a felony, after the NOT GUILTY plea is entered at the Arraignment, the 
case will be set for a Preliminary hearing, where evidence will be presented by the 
prosecutor to convince a judge that the felony charges are proper.

If the case cannot be resolved for something acceptable, then going to Trial is the 
option.  Remember, it is always the prosecutor’s burden to prove guilt on all 
charges with evidence that is accurate and reliable beyond reasonable doubt; 
doing so is not always easy for the prosecution.

Having an expert DUI defense attorney represent you will benefit you in reaching 
a resolution to the case, and also assist you in determining whether you should go 
to Trial.

Let’s review
To sum it all up, being arrested for a DUI can be a very traumatic experience; it 
requires that you get your emotions under control and take action to protect your 
rights.  Hire an attorney that is an expert in DUI defense so that you can achieve 
the best outcome at the DMV and in Court.  DUI cases are not open and shut cases 
and require a defense attorney with specialized knowledge to properly defend the 
case.    Be prepared to take the defense of your case one step at a time.   You will 
get through this.

............................................................................
About the Author: DUI Defense Attorney 
Manuel J. Barba has been awarded the 
prestigious Forensic Lawyer-Scientist 
designation by the Chemistry and Law 
division of the American Chemical Society 
(ACS-CHAL) and is the ONLY DUI Defense 
Attorney in the Los Angeles, Orange, San 
Bernardino, Riverside, and Imperial County 
areas with this designation, which gives him the 
necessary knowledge and expertise to defend you or 
someone you may know. For more information on the 
Law Offices of Manuel J. Barba, you can visit their website 

www.BarbaLawyer.com or call 866-442-2722
for a free consultation

DUI cases are very 
complex, but they are 
defensible, and the 
knowledge of the attorney 
defending your case is 
extremely important.

Visit BarbaLawyer.com or call 866-442-2722 for a free consultation



First, get emotionally prepared.
Getting arrested for a DUI can be an embarrassing and traumatic experience for 
most people.   Getting arrested for DUI can leave the arrested person with deep 
and conflicting feelings that can range from fear, shame, regret, and even anger; 
the arrested person can experience depression, desperation and even 
self-loathing.

Being ordered out of your car, then forced to perform roadside tests in public, then 
being handcuffed, taken to jail, and then being stuck by a needle to get a blood 
sample or blowing into a breath machine, can have a negative effect on a person.

The prospect of being punished, jail time, huge 
fines, loss of driving privileges, and perhaps the 
loss of a job can be terrifying.  In addition, the 
thought of letting down family members only 
adds to the pain.

Remember, you can’t unscramble an egg.  But 
you can try to make an omelet.

The point is this: you must get your emotions 
under control and focus on what actions you are 
going to take.  You must decide where you want to go from here and have a state 
of mind prepared to handle the situation.

You are not alone
DUI arrests are common.  In any given week, many people have been arrested for 
a DUI in your city. Courts throughout the state of California are filled with DUI 
cases.  Your initial fears may be justified, but they will fade as soon as you act to 
make sure that your situation does not get any worse.

Take action
Don’t fall into the trap that many people do after getting arrested for a DUI: doing 
nothing.  If you do nothing, you will fail to protect your rights.  You will likely suffer 
greater anxiety by doing nothing.   Be proactive and take control of your situation 
by making good decisions.

Remember that the DUI arrest itself often triggers an action by the DMV against 
your driver's license AND a criminal case against you in the court. Once you have 
taken the steps to hire an expert DUI defense attorney, you will feel your anxiety 
reduced as now you have an expert on your side, fighting to protect your rights.

Selecting an attorney
Do your research. Most criminal attorneys will handle a DUI case, but there is a 
wide range in the skill level among attorneys.

To defend a DUI, you want an attorney with specialized training and substantial 
experience defending DUI cases.   You want an expert.  Ask the prospective 
attorney if they have taken any DUI cases to trial. How many Trials? What is 
his/her track record?  No attorney can honestly provide a percentage of wins vs. 
losses, because a percentage assumes all cases are the same; and DUI cases are 
anything but the same. Look up the attorney’s bar record at the California State 
Bar website to see how long he/she has practiced law.  Look at the attorney’s 
website.   What specialized training does the attorney have?  What awards if any?  
Is the attorney an expert in DUI defense, or does the attorney handle all types of 
cases, such as bankruptcy, family law, personal injury cases, etc?

Keep in mind that even if an attorney works in criminal defense, he or she is not 
necessarily qualified to handle a DUI defense case.  DUI cases are complex to 
defend and require specialized knowledge in DUI investigation, field sobriety 
testing, how the human body processes alcohol and/or drugs, as well as breath, 
blood and urine test analysis. Without an expert DUI defense attorney defending 
you, you will likely not be able to get the best possible result in your DUI case.

Don’t be fooled by paid search engine advertising, or lead generation websites 
such as Avvo.com; these websites generally place attorneys’ profiles at the top of 

the search list because the attorneys are 
paying them to do so.   On Avvo.com there are 
many attorneys that are listed as a #10 but 
have never taken a DUI case to trial.   Don’t be 
fooled by “pay to play” websites or other 
search engine paid advertising.

Develop a short list of three, then call and talk 
to the attorney, not a sales person.

Don’t listen to friends or family who say that 
you don’t need an attorney. That could be true, but only if you don’t care about 
what happens to your case.

Expertise in the court room matters
DUI cases are complex, but they are defensible, and the knowledge of the attorney 
defending you is crucial.

Remember, the tests for alcohol, drugs, or medication are very complex and errors 
can occur.   In addition, the procedures used by the crime lab when analyzing your 
blood sample may be faulty, or the analyst may be ignoring best scientific 
practices and is simply cutting corners.

It is not as simple as just blowing into a machine or having a blood or urine sample 
taken from a driver. The sciences behind breath testing, and blood or urine sample 

analysis are very complex; there are many factors that affect the accuracy and 
reliability of the alleged results.

When defending a DUI case, the question should not be: “what are the results of 
the chemical test?”   The questions should be “how did the crime lab arrive at 
those results, and are those results reliable and accurate?”

Unfortunately, many lawyers that pretend to defend people accused of DUI do not 
have the knowledge and expertise to successfully challenge the chemical test 
results, so they take the results at face value, and simply plead their clients guilty 
in court.  You could have done that yourself.

Secrets about attorney fees
There’s an old saying – “cheap lawyers are not good, and good lawyers are not 
cheap.”

Don’t hire a DUI defense lawyer strictly by price.  Most DUI attorney fees are 
“flat-fee” based. The cheapest attorney will likely not be the best one to defend 
your DUI case, but the most expensive attorney may not be the best for you either.  

You will want an attorney who cares about your case and that you feel comfortable 
with. Talk to the attorney directly and �nd out about his/her training, knowledge, 
and trial experience.  Don't assume that just because an attorney has a valid 
license to practice law, that the attorney is qualified to defend a DUI case.  
Likewise, don’t assume that just because someone has an Internet ad that they 
are the best choice.

DUI cases are very complex, but they are defensible, and the knowledge of the 
attorney defending your case is extremely important.  The analysis of the 
evidence in a DUI case is essential in getting the best outcome both at the DMV 
and in Court.

Inexpensive lawyers will usually show 
up in court at the arraignment, get an 
offer from the prosecutor or the judge, 
and will then continue the hearing out 
to another date.  Then, before the next 
hearing the lawyer will help you fill out 
plea documents, have you sign them, 
and then submit them to the court at 
the next hearing.   The result is, you are 
now convicted of a DUI.   That is not defending a DUI case; that is helping a client 
fill out plea documents and facilitating a conviction.

Getting arrested does not
necessarily mean you are guilty
The fact that you got arrested for a DUI can’t be changed; however, the goal now 
should be to do whatever you can to not get convicted of a DUI.

Remember, being arrested does not necessarily mean you are guilty of a crime.  
Cops write tickets and arrest reports, then send them to the District Attorney.  The 
District Attorney is the one that files charges in court accusing you of a crime.  The 
District Attorney is the one that must prove the charges against you, with reliable 
and accurate evidence, beyond reasonable doubt.  And that is not always easy to 
do.

You have two options  
Option #1:  Do nothing. By doing nothing, you are giving in to the cop that arrested 
you, you are giving in to the prosecutor who has accused you, and you are giving 
up your right to defend yourself in court, and at the DMV. By doing nothing you are 
choosing not to contest the alleged evidence against you – and the result will be 
that your driver's license will be suspended by the DMV, and you will be convicted 
in court of a DUI.

Option #2:  Do something.   Do something means that you contest the charges 
against you.  In other words, you question evidence.  You question the alleged 
observations of the arresting officer and his DUI investigation; you question the 
legality of why the cop stopped you; you question the legality of the drawing of the 
blood sample or the breath test; you question the reliability and accuracy of the 
alleged chemical test results; and you question the equipment that was used to 
determine the alleged blood alcohol concentration or drug level.  It is your 
constitutional right to contest all of the evidence against you.

Some people think: I drank, I drove, I got arrested, so I must be guilty.   Not at all.  
In California, it’s not illegal to drink alcohol and then drive a car.  It is only illegal if 
the evidence shows that you were “under the influence ” at the time of driving, or 
that at the time of driving your blood alcohol concentration was .08% or more.  
The prosecutor must prove these conclusions beyond a reasonable doubt with 
evidence that is accurate and reliable; and that is not always so easy for the 
prosecutor to do.

Your case may take many months
to resolve
A DUI arrest can happen very quickly, but the time it takes to properly defend 
a DUI case can be long; it can take six months to a year, and perhaps 

even longer to properly defend a 

DUI case.   It takes time to gather all of 
the evidence relating to the DUI investigation 
and the chemical test results. It takes time 
to analyze that evidence and then 
challenge it in court.   You should prepare 
yourself for the time that it is going to take 

to adequately defend your DUI case.

Dealing with the DMV
When you were arrested, the arresting officer likely gave you a (Pink) document 
entitled “Administrative Per Se Suspension/Revocation Order and Temporary 
License.”  This is a 30-day temporary license that you must carry with you when 
you drive.  This temporary license was given to you because, if you had a 
California driver license, the arresting officer took your driver's license when you 
were arrested.

The “pink” is also a notice to you that your driver's license will be suspended in 30 
days, and that you have 10 days to preserve your DMV hearing rights to contest 
the suspension.  If you fail to request a hearing with the DMV within the 10-day 
period, your right to a hearing is waived and the suspension will go into effect 
automatically after the 30-day “pink” temporary license expires.  The length of the 
suspension will depend on whether you have prior DUI convictions.

It is better to have your attorney request the DMV hearing for you, because often 
the DMV staff will try to talk you out of a hearing so that your license can be 
suspended.   Yes, they really do that.

The DMV hearing is essential as it is the only way to challenge the license 
suspension.  The goal is to win the hearing so that your license is not suspended. 
During the hearing process, the evidence relating to the initial stop, the DUI 
investigation, and the chemical test results, is gathered and analyzed in 
preparation for the hearing.   The arresting officer might even be subpoenaed to 
the hearing to get his testimony under oath.  Other witnesses may also be 
subpoenaed to testify as well. The evidence gathered through the DMV hearing 
process can also be used in the Court to defend your criminal case.

Dealing with the Court
Typically, after being arrested you were released on your “own recognizance” 
(O.R.) after spending a few hours in jail. In addition, you were given a Notice to 
Appear that you signed promising to appear in Court on the date indicated. This is 
referred to as a “cite and release,” which is how most misdemeanor DUI cases are 
handled.  The Court date is your Arraignment hearing which is your first Court 
Appearance.

If your DUI case is a felony, then more than likely you had to post a bail bond to get 
out of jail.

At the Arraignment hearing you are formally informed by the Court of your 
constitutional rights and the charges filed against you by the District Attorney.  If 
you plead GUILTY at the Arraignment hearing you will be convicted and sentenced 
at that time.  Pleading GUILTY at the Arraignment is usually not a smart thing to 
do since you have not had the opportunity to examine any of the evidence against 
you at this point.

It is better to have a qualified DUI defense attorney appear for you at the 
Arraignment and enter a NOT GUILTY plea on your behalf.  In most misdemeanor 
cases, you don’t have to appear in court at all.  If your case is a felony, you will be 
required to appear at all court hearings.

After the NOT GUILTY plea is entered, the misdemeanor DUI case is set for a 
pre-trial hearing maybe six to eight weeks out into the future.  There may be 
several pre-trial hearings in your case.  During the pre-trial process, all the 
evidence is gathered and analyzed, and further investigation may be completed, 
to determine the strengths and weaknesses of the evidence against you.  
Thereafter, and if applicable, challenges to the evidence may be made by filing 
suppression motions.  In addition, negotiations are happening with the prosecutor 
to try to reach a resolution to the case.

The pre-trial stage can take four to six months to complete, and sometimes longer 
depending on the case.   The goal is to resolve the case without having to go to a 
full Trial.

If the case is a felony, after the NOT GUILTY plea is entered at the Arraignment, the 
case will be set for a Preliminary hearing, where evidence will be presented by the 
prosecutor to convince a judge that the felony charges are proper.

If the case cannot be resolved for something acceptable, then going to Trial is the 
option.  Remember, it is always the prosecutor’s burden to prove guilt on all 
charges with evidence that is accurate and reliable beyond reasonable doubt; 
doing so is not always easy for the prosecution.

Having an expert DUI defense attorney represent you will benefit you in reaching 
a resolution to the case, and also assist you in determining whether you should go 
to Trial.

Let’s review
To sum it all up, being arrested for a DUI can be a very traumatic experience; it 
requires that you get your emotions under control and take action to protect your 
rights.  Hire an attorney that is an expert in DUI defense so that you can achieve 
the best outcome at the DMV and in Court.  DUI cases are not open and shut cases 
and require a defense attorney with specialized knowledge to properly defend the 
case.    Be prepared to take the defense of your case one step at a time.   You will 
get through this.

............................................................................
About the Author: DUI Defense Attorney 
Manuel J. Barba has been awarded the 
prestigious Forensic Lawyer-Scientist 
designation by the Chemistry and Law 
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necessary knowledge and expertise to defend you or 
someone you may know. For more information on the 
Law Offices of Manuel J. Barba, you can visit their website 
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Legal drugs commonly involved in DUI drug cases include marijuana, opiates such 
as Vicodin or Oxycontin, as well as Benzodiazepines such as Xanax, Valium, and 
Ativan.  Sleep medications such as Ambien and Lunesta are also implicated in DUI 
drug arrests.  

Although a person may have a prescription from a doctor for the medication, 
driving "under the influence" of the prescribed medication, as well as any other 
drug, is still illegal.
Vehicle Code 23152(f) states: 

“it is unlawful for a person who is under the influence of 
any drug to drive a vehicle.”

For purposes of drug DUI, California law defines a “drug” as:
“a substance or combination of substances, other than 
alcohol, that could so affect the nervous system, brain, 
or muscles of a person that it would appreciably impair 
his or her ability to drive as an ordinary cautious person, 
in full possession of his or her faculties and using 
reasonable care, under similar circumstances.”

The term “drug” also includes illegal drugs such as cocaine, heroin, and 
methamphetamine.  

Prescription medication is a lot like alcohol in 
the sense that, although they are both legal to 
use, you can't drive while "under the influence" 
of either.  

What does “under the influence” mean?  For the 
definition we look to CalCrim jury instruction # 
2110, which states:  

“as a result of taking a drug, a person’s mental or 
physical abilities are so impaired that he or she is no 
longer able to drive a vehicle with the caution of a sober 
person, using ordinary care, under similar 
circumstances.”

Now that is an incredibly vague definition.  However, the jury instruction includes 

the phrase "so impaired”- therefore it is not just 
“impaired,” or even “a little impaired.”  The standard is 
"so impaired." You must ask yourself “why did the 

legislature add the word ‘so’ to modify the word 
‘impaired?’" And what does the word ‘so’ mean?  

According to English Oxford dictionaries the word ‘so’ when 
used as a modifier means “to such a great extent.”

And that’s why DUI cases often must go to Trial, because being "under 
the influence " can be incredibly subjective. Everything turns on what 

evidence is presented at trial, how the evidence is presented, and how it is argued, 
as well as how a jury perceives it.

Drug DUI vs. Alcohol DUI
The main difference between an alcohol DUI and a drug DUI, which includes all 
drugs - prescribed or not, is that with alcohol, a person can be convicted of DUI 
simply for having a specific minimum alcohol concentration level in their blood at 
the time of driving.  Vehicle Code 23152(b) states: 

“It is unlawful for a person who has 0.08 percent or 
more, by weight, of alcohol in his or her blood to drive a 
vehicle.”    

This is known as the "per se" statute.  

Thus, with an alcohol DUI, the government can convict a driver of DUI if: 
• the driver is under the influence of alcohol at the time 
of driving, and/or, 
• the driver has a blood alcohol concentration of .08% or 
more at the time of driving.  

With a drug DUI, there is no "specific level" minimum limitation or "per se" statute.  
A driver must be found to be "under the influence" of the drug at the time of driving 
in order to be found guilty of DUI.

Combined Influence
A drug DUI can also be charged under the combined influence statute (Vehicle 
Code 23152(g)), which states: 

“It is unlawful for a person who is under the combined 
influence of any alcoholic beverage and drug to drive a 
vehicle.”  

This means that if a driver has both alcohol and any drug in their blood at the time 
of driving, the driver can be charged with DUI.   

For example: let's say that a person takes some 
medication or some other drug and thereafter 
drinks a 6-ounce glass of wine.  Soon thereafter 
the person drives a car and is then stopped by 
the police or is involved in a traffic collision. 

In the scenario above, the driver's blood alcohol 
concentration may be in the range of .02% to .04%, and a blood test could show 
a specific concentration for a particular drug.   Thus, the driver could be charged 
with DUI even if the driver's blood alcohol concentration is less than .08%, if there 
is evidence that the driver is “under the influence” at the time of driving.  

DUI cases often must go 
to Trial, because being 
“under the influence” can 
be incredibly subjective.

Visit BarbaLawyer.com or call 866-442-2722 for a free consultation

Drug DUI 
in California

Penalties for drug DUI
The penalties for being convicted of a drug DUI are the same as the penalties for 
an alcohol DUI, which can include probation, jail, fines, chemical abuse classes, 
and a driver license suspension.  

In addition, as with any form of DUI, the penalties will increase with each DUI 
conviction within a 10-year period. Also, if you are under the age of 21 and are 
convicted of a drug DUI, you will lose your driver's license for 1 year.

Moreover, if a driver is under the influence of a drug and causes an automobile 
accident, and as a result another person is seriously injured or killed, the driver will 
be charged with a felony.  If a driver is convicted of 
a felony DUI charge, the driver can be sentenced to 
serve time in the state prison system. 

Legal defenses to drug 
DUI
In many ways, it is easier to defend a drug DUI 
charge than an alcohol DUI.  The defenses to a 
drug DUI charge are essentially: 

• You were not driving.
• You did not use a drug.
• You used the drug in the past, but you were not under 
the influence at the time of driving.

Whether a driver was “under the influence” at the time of driving is an issue of fact 
which is based on opinion. As with any DUI case, if you are accused of driving 
under the influence of a drug you have a right to a jury trial.  In other words, you 
have the right to have a jury of 12 people decide if you were indeed “under the 
influence” at the time of driving.  

Levels of prescription
medication/drugs in the blood
As stated above, unlike alcohol, there is no “illegal level” for any prescription 
medication or drug.   When arrested for a drug DUI, a blood sample would have 
been drawn from the driver at some point in time after the arrest.   Assuming the 
analysis of that blood sample is correct, the concentration of the drug (and/or its 

active metabolites) found represents the drug level at the time of the blood draw, 
and not at the time of driving.  

These alleged drug levels are not absolute.  A drug level can be affected by dose, 
route of administration, absorption differences, age, and sex, tolerance, method of 
analysis or disease state.

Moreover, a single blood drug test does not predict blood drug concentrations at 
the time of driving as such concentrations are a moving target.  The drug 
concentrations at the time of the stop are unpredictable with only a single blood 
drug test, and the only way to predict a blood drug concentration is to have a 

blood test taken at the time of the stop.

Additionally, even blood drug concentrations at the 
time of the stop can never predict the 
pharmacologic effect or impairment of an 
individual.  Pharmacology studies are performed 
on populations of people and do not predict the 
effect of the drug because of the wide range of 
responses to a drug.  This fact cannot be changed 

by crime lab personnel to suit a criminal case.

Your rights as they relate to
drug DUIs
1. Even if a police officer asks you directly, you do NOT have to tell a police officer 
that you have been taking any medications or drugs.   The bottom line is, you don’t 
have to answer any questions that an officer asks.  Always remain silent, as it is 
your right to do so.   Who cares if the officer says that he suspects that you are 
under the influence of a drug.  Cops can lie to get you to say things that might 
incriminate you.  

Cops are not your friend; they are looking to make a DUI bust. Anything that you 
say will be used against you, so it is always in your best interest to remain silent.

2. Keeping with the spirit of number 1 above, again, you do NOT have to answer 
any questions at all.   Usually the questions that cops will ask you are things like: 
Are you taking any medications? Where are you coming from? Where are you 
going? Do you feel any affects from the medications that you took?  Remember to 
always remain silent and politely choose not to answer any of the officer's 
questions.  BECAUSE YOU DON'T HAVE TO.  

The only thing that the law requires that you do is show the officer your driver 
license (or ID), your car's registration, and proof of insurance if the officer asks for 

it. But you absolutely have no obligation to answer questions or make 
statements that the officer will use to arrest you and the prosecutor will use to 

convict you.

3. You do NOT need to perform any field sobriety tests or drug 
recognition evaluations. This includes letting the officer check your 
eyes, any balance tests or walking test, breath tests, or other physical 
evaluations.   

Agreeing to perform field sobriety tests or drug recognition evaluations for an 
officer is a big mistake.  Some officers will tell you that if you agree to do the tests 
and you pass the officer will let you go.  That is very unlikely, as your idea of 
passing a test and the officer's idea of passing are two completely different things.  
You don’t know what the officer is looking for and he is not going to tell you what 
he is looking for.  The officer is simply gathering evidence to use against you.

4. If you are arrested for suspicion of drug DUI, the officer will require that you 
submit to a blood test.  Some officers will offer you a urine test instead of a blood 
test.  If they do offer you a urine test, take the urine test as it is less accurate than 
a blood test.  

Keep in mind that if you refuse to submit to a blood test, the officer will very likely 
get a search warrant from an on-duty judge and force you to give your blood.  If the 
DMV can prove a valid refusal, they will suspend your license for at least one year.  

Even with a blood test, an expert DUI defense attorney will have the opportunity to 
review the documentation relating to the drawing of the blood sample, the 
transportation and storage of the blood sample before it was analyzed, and how 
the blood sample was analyzed, to determine if any problems exist that could 
affect the accuracy and reliability of the blood test results. There are many factors 
that can affect the accuracy and reliability of the blood test results.  

5. Remember, having a doctor’s prescription for a drug is not a legal defense to 
driving under the influence. It may be helpful in defending the case, but don't 
assume that a prosecutor is going to dismiss a DUI case just because you have a 
valid prescription.

Law enforcement officers are aggressively looking for DUI arrests as they are a 
great source of revenue for the government. Alcohol DUIs are so yesterday.   
Today, drug related DUIs are the new focus and law enforcement officers are out 
there looking for them.



Legal drugs commonly involved in DUI drug cases include marijuana, opiates such 
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driving "under the influence" of the prescribed medication, as well as any other 
drug, is still illegal.
Vehicle Code 23152(f) states: 

“it is unlawful for a person who is under the influence of 
any drug to drive a vehicle.”

For purposes of drug DUI, California law defines a “drug” as:
“a substance or combination of substances, other than 
alcohol, that could so affect the nervous system, brain, 
or muscles of a person that it would appreciably impair 
his or her ability to drive as an ordinary cautious person, 
in full possession of his or her faculties and using 
reasonable care, under similar circumstances.”
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the sense that, although they are both legal to 
use, you can't drive while "under the influence" 
of either.  

What does “under the influence” mean?  For the 
definition we look to CalCrim jury instruction # 
2110, which states:  
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vehicle.”    

This is known as the "per se" statute.  
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• the driver is under the influence of alcohol at the time 
of driving, and/or, 
• the driver has a blood alcohol concentration of .08% or 
more at the time of driving.  

With a drug DUI, there is no "specific level" minimum limitation or "per se" statute.  
A driver must be found to be "under the influence" of the drug at the time of driving 
in order to be found guilty of DUI.

Combined Influence
A drug DUI can also be charged under the combined influence statute (Vehicle 
Code 23152(g)), which states: 

“It is unlawful for a person who is under the combined 
influence of any alcoholic beverage and drug to drive a 
vehicle.”  

This means that if a driver has both alcohol and any drug in their blood at the time 
of driving, the driver can be charged with DUI.   

For example: let's say that a person takes some 
medication or some other drug and thereafter 
drinks a 6-ounce glass of wine.  Soon thereafter 
the person drives a car and is then stopped by 
the police or is involved in a traffic collision. 

In the scenario above, the driver's blood alcohol 
concentration may be in the range of .02% to .04%, and a blood test could show 
a specific concentration for a particular drug.   Thus, the driver could be charged 
with DUI even if the driver's blood alcohol concentration is less than .08%, if there 
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In many ways, it is easier to defend a drug DUI 
charge than an alcohol DUI.  The defenses to a 
drug DUI charge are essentially: 

• You were not driving.
• You did not use a drug.
• You used the drug in the past, but you were not under 
the influence at the time of driving.

Whether a driver was “under the influence” at the time of driving is an issue of fact 
which is based on opinion. As with any DUI case, if you are accused of driving 
under the influence of a drug you have a right to a jury trial.  In other words, you 
have the right to have a jury of 12 people decide if you were indeed “under the 
influence” at the time of driving.  

Levels of prescription
medication/drugs in the blood
As stated above, unlike alcohol, there is no “illegal level” for any prescription 
medication or drug.   When arrested for a drug DUI, a blood sample would have 
been drawn from the driver at some point in time after the arrest.   Assuming the 
analysis of that blood sample is correct, the concentration of the drug (and/or its 

active metabolites) found represents the drug level at the time of the blood draw, 
and not at the time of driving.  

These alleged drug levels are not absolute.  A drug level can be affected by dose, 
route of administration, absorption differences, age, and sex, tolerance, method of 
analysis or disease state.

Moreover, a single blood drug test does not predict blood drug concentrations at 
the time of driving as such concentrations are a moving target.  The drug 
concentrations at the time of the stop are unpredictable with only a single blood 
drug test, and the only way to predict a blood drug concentration is to have a 

blood test taken at the time of the stop.

Additionally, even blood drug concentrations at the 
time of the stop can never predict the 
pharmacologic effect or impairment of an 
individual.  Pharmacology studies are performed 
on populations of people and do not predict the 
effect of the drug because of the wide range of 
responses to a drug.  This fact cannot be changed 

by crime lab personnel to suit a criminal case.

Your rights as they relate to
drug DUIs
1. Even if a police officer asks you directly, you do NOT have to tell a police officer 
that you have been taking any medications or drugs.   The bottom line is, you don’t 
have to answer any questions that an officer asks.  Always remain silent, as it is 
your right to do so.   Who cares if the officer says that he suspects that you are 
under the influence of a drug.  Cops can lie to get you to say things that might 
incriminate you.  

Cops are not your friend; they are looking to make a DUI bust. Anything that you 
say will be used against you, so it is always in your best interest to remain silent.

2. Keeping with the spirit of number 1 above, again, you do NOT have to answer 
any questions at all.   Usually the questions that cops will ask you are things like: 
Are you taking any medications? Where are you coming from? Where are you 
going? Do you feel any affects from the medications that you took?  Remember to 
always remain silent and politely choose not to answer any of the officer's 
questions.  BECAUSE YOU DON'T HAVE TO.  

The only thing that the law requires that you do is show the officer your driver 
license (or ID), your car's registration, and proof of insurance if the officer asks for 

it. But you absolutely have no obligation to answer questions or make 
statements that the officer will use to arrest you and the prosecutor will use to 

convict you.

3. You do NOT need to perform any field sobriety tests or drug 
recognition evaluations. This includes letting the officer check your 
eyes, any balance tests or walking test, breath tests, or other physical 
evaluations.   

Agreeing to perform field sobriety tests or drug recognition evaluations for an 
officer is a big mistake.  Some officers will tell you that if you agree to do the tests 
and you pass the officer will let you go.  That is very unlikely, as your idea of 
passing a test and the officer's idea of passing are two completely different things.  
You don’t know what the officer is looking for and he is not going to tell you what 
he is looking for.  The officer is simply gathering evidence to use against you.

4. If you are arrested for suspicion of drug DUI, the officer will require that you 
submit to a blood test.  Some officers will offer you a urine test instead of a blood 
test.  If they do offer you a urine test, take the urine test as it is less accurate than 
a blood test.  

Keep in mind that if you refuse to submit to a blood test, the officer will very likely 
get a search warrant from an on-duty judge and force you to give your blood.  If the 
DMV can prove a valid refusal, they will suspend your license for at least one year.  

Even with a blood test, an expert DUI defense attorney will have the opportunity to 
review the documentation relating to the drawing of the blood sample, the 
transportation and storage of the blood sample before it was analyzed, and how 
the blood sample was analyzed, to determine if any problems exist that could 
affect the accuracy and reliability of the blood test results. There are many factors 
that can affect the accuracy and reliability of the blood test results.  

5. Remember, having a doctor’s prescription for a drug is not a legal defense to 
driving under the influence. It may be helpful in defending the case, but don't 
assume that a prosecutor is going to dismiss a DUI case just because you have a 
valid prescription.

Law enforcement officers are aggressively looking for DUI arrests as they are a 
great source of revenue for the government. Alcohol DUIs are so yesterday.   
Today, drug related DUIs are the new focus and law enforcement officers are out 
there looking for them.

In many ways, it is
easier to defend a
drug DUI charge than
an alcohol DUI.
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Legal drugs commonly involved in DUI drug cases include marijuana, opiates such 
as Vicodin or Oxycontin, as well as Benzodiazepines such as Xanax, Valium, and 
Ativan.  Sleep medications such as Ambien and Lunesta are also implicated in DUI 
drug arrests.  

Although a person may have a prescription from a doctor for the medication, 
driving "under the influence" of the prescribed medication, as well as any other 
drug, is still illegal.
Vehicle Code 23152(f) states: 

“it is unlawful for a person who is under the influence of 
any drug to drive a vehicle.”

For purposes of drug DUI, California law defines a “drug” as:
“a substance or combination of substances, other than 
alcohol, that could so affect the nervous system, brain, 
or muscles of a person that it would appreciably impair 
his or her ability to drive as an ordinary cautious person, 
in full possession of his or her faculties and using 
reasonable care, under similar circumstances.”

The term “drug” also includes illegal drugs such as cocaine, heroin, and 
methamphetamine.  

Prescription medication is a lot like alcohol in 
the sense that, although they are both legal to 
use, you can't drive while "under the influence" 
of either.  

What does “under the influence” mean?  For the 
definition we look to CalCrim jury instruction # 
2110, which states:  

“as a result of taking a drug, a person’s mental or 
physical abilities are so impaired that he or she is no 
longer able to drive a vehicle with the caution of a sober 
person, using ordinary care, under similar 
circumstances.”

Now that is an incredibly vague definition.  However, the jury instruction includes 

the phrase "so impaired”- therefore it is not just 
“impaired,” or even “a little impaired.”  The standard is 
"so impaired." You must ask yourself “why did the 

legislature add the word ‘so’ to modify the word 
‘impaired?’" And what does the word ‘so’ mean?  

According to English Oxford dictionaries the word ‘so’ when 
used as a modifier means “to such a great extent.”

And that’s why DUI cases often must go to Trial, because being "under 
the influence " can be incredibly subjective. Everything turns on what 

evidence is presented at trial, how the evidence is presented, and how it is argued, 
as well as how a jury perceives it.

Drug DUI vs. Alcohol DUI
The main difference between an alcohol DUI and a drug DUI, which includes all 
drugs - prescribed or not, is that with alcohol, a person can be convicted of DUI 
simply for having a specific minimum alcohol concentration level in their blood at 
the time of driving.  Vehicle Code 23152(b) states: 

“It is unlawful for a person who has 0.08 percent or 
more, by weight, of alcohol in his or her blood to drive a 
vehicle.”    

This is known as the "per se" statute.  

Thus, with an alcohol DUI, the government can convict a driver of DUI if: 
• the driver is under the influence of alcohol at the time 
of driving, and/or, 
• the driver has a blood alcohol concentration of .08% or 
more at the time of driving.  

With a drug DUI, there is no "specific level" minimum limitation or "per se" statute.  
A driver must be found to be "under the influence" of the drug at the time of driving 
in order to be found guilty of DUI.

Combined Influence
A drug DUI can also be charged under the combined influence statute (Vehicle 
Code 23152(g)), which states: 

“It is unlawful for a person who is under the combined 
influence of any alcoholic beverage and drug to drive a 
vehicle.”  

This means that if a driver has both alcohol and any drug in their blood at the time 
of driving, the driver can be charged with DUI.   

For example: let's say that a person takes some 
medication or some other drug and thereafter 
drinks a 6-ounce glass of wine.  Soon thereafter 
the person drives a car and is then stopped by 
the police or is involved in a traffic collision. 

In the scenario above, the driver's blood alcohol 
concentration may be in the range of .02% to .04%, and a blood test could show 
a specific concentration for a particular drug.   Thus, the driver could be charged 
with DUI even if the driver's blood alcohol concentration is less than .08%, if there 
is evidence that the driver is “under the influence” at the time of driving.  

Penalties for drug DUI
The penalties for being convicted of a drug DUI are the same as the penalties for 
an alcohol DUI, which can include probation, jail, fines, chemical abuse classes, 
and a driver license suspension.  

In addition, as with any form of DUI, the penalties will increase with each DUI 
conviction within a 10-year period. Also, if you are under the age of 21 and are 
convicted of a drug DUI, you will lose your driver's license for 1 year.

Moreover, if a driver is under the influence of a drug and causes an automobile 
accident, and as a result another person is seriously injured or killed, the driver will 
be charged with a felony.  If a driver is convicted of 
a felony DUI charge, the driver can be sentenced to 
serve time in the state prison system. 

Legal defenses to drug 
DUI
In many ways, it is easier to defend a drug DUI 
charge than an alcohol DUI.  The defenses to a 
drug DUI charge are essentially: 

• You were not driving.
• You did not use a drug.
• You used the drug in the past, but you were not under 
the influence at the time of driving.

Whether a driver was “under the influence” at the time of driving is an issue of fact 
which is based on opinion. As with any DUI case, if you are accused of driving 
under the influence of a drug you have a right to a jury trial.  In other words, you 
have the right to have a jury of 12 people decide if you were indeed “under the 
influence” at the time of driving.  

Levels of prescription
medication/drugs in the blood
As stated above, unlike alcohol, there is no “illegal level” for any prescription 
medication or drug.   When arrested for a drug DUI, a blood sample would have 
been drawn from the driver at some point in time after the arrest.   Assuming the 
analysis of that blood sample is correct, the concentration of the drug (and/or its 

active metabolites) found represents the drug level at the time of the blood draw, 
and not at the time of driving.  

These alleged drug levels are not absolute.  A drug level can be affected by dose, 
route of administration, absorption differences, age, and sex, tolerance, method of 
analysis or disease state.

Moreover, a single blood drug test does not predict blood drug concentrations at 
the time of driving as such concentrations are a moving target.  The drug 
concentrations at the time of the stop are unpredictable with only a single blood 
drug test, and the only way to predict a blood drug concentration is to have a 

blood test taken at the time of the stop.

Additionally, even blood drug concentrations at the 
time of the stop can never predict the 
pharmacologic effect or impairment of an 
individual.  Pharmacology studies are performed 
on populations of people and do not predict the 
effect of the drug because of the wide range of 
responses to a drug.  This fact cannot be changed 

by crime lab personnel to suit a criminal case.

Your rights as they relate to
drug DUIs
1. Even if a police officer asks you directly, you do NOT have to tell a police officer 
that you have been taking any medications or drugs.   The bottom line is, you don’t 
have to answer any questions that an officer asks.  Always remain silent, as it is 
your right to do so.   Who cares if the officer says that he suspects that you are 
under the influence of a drug.  Cops can lie to get you to say things that might 
incriminate you.  

Cops are not your friend; they are looking to make a DUI bust. Anything that you 
say will be used against you, so it is always in your best interest to remain silent.

2. Keeping with the spirit of number 1 above, again, you do NOT have to answer 
any questions at all.   Usually the questions that cops will ask you are things like: 
Are you taking any medications? Where are you coming from? Where are you 
going? Do you feel any affects from the medications that you took?  Remember to 
always remain silent and politely choose not to answer any of the officer's 
questions.  BECAUSE YOU DON'T HAVE TO.  

The only thing that the law requires that you do is show the officer your driver 
license (or ID), your car's registration, and proof of insurance if the officer asks for 

it. But you absolutely have no obligation to answer questions or make 
statements that the officer will use to arrest you and the prosecutor will use to 

convict you.

3. You do NOT need to perform any field sobriety tests or drug 
recognition evaluations. This includes letting the officer check your 
eyes, any balance tests or walking test, breath tests, or other physical 
evaluations.   

Agreeing to perform field sobriety tests or drug recognition evaluations for an 
officer is a big mistake.  Some officers will tell you that if you agree to do the tests 
and you pass the officer will let you go.  That is very unlikely, as your idea of 
passing a test and the officer's idea of passing are two completely different things.  
You don’t know what the officer is looking for and he is not going to tell you what 
he is looking for.  The officer is simply gathering evidence to use against you.

4. If you are arrested for suspicion of drug DUI, the officer will require that you 
submit to a blood test.  Some officers will offer you a urine test instead of a blood 
test.  If they do offer you a urine test, take the urine test as it is less accurate than 
a blood test.  

Keep in mind that if you refuse to submit to a blood test, the officer will very likely 
get a search warrant from an on-duty judge and force you to give your blood.  If the 
DMV can prove a valid refusal, they will suspend your license for at least one year.  

Even with a blood test, an expert DUI defense attorney will have the opportunity to 
review the documentation relating to the drawing of the blood sample, the 
transportation and storage of the blood sample before it was analyzed, and how 
the blood sample was analyzed, to determine if any problems exist that could 
affect the accuracy and reliability of the blood test results. There are many factors 
that can affect the accuracy and reliability of the blood test results.  

5. Remember, having a doctor’s prescription for a drug is not a legal defense to 
driving under the influence. It may be helpful in defending the case, but don't 
assume that a prosecutor is going to dismiss a DUI case just because you have a 
valid prescription.

Law enforcement officers are aggressively looking for DUI arrests as they are a 
great source of revenue for the government. Alcohol DUIs are so yesterday.   
Today, drug related DUIs are the new focus and law enforcement officers are out 
there looking for them.

¿Lo arrestaron por haber
conducido bajo los efectos (DUI)?
¡Usted tiene esperanzas!

Aunque los casos por haber conducido bajo los 
efectos (DUI) son muy complejos, también son 
sumamente defendibles.

Por esta razón, es esencial que cuente con la 
representación de un abogado experto en DUI para así 
poder alcanzar la mejor resolución posible en su caso.

El abogado Manuel Barba es experto en la defensa de 
casos de DUI y puede ayudarlo si lo han arrestado por 
haber conducido bajo los efectos.

About the Author: DUI Defense Attorney Manuel J. Barba has been awarded the prestigious 
Forensic Lawyer-Scientist designation by the Chemistry and Law division of the American 

Chemical Society (ACS-CHAL), and is the ONLY DUI Defense Attorney in the Los Angeles, 
Orange, San Bernardino, Riverside, and Imperial County areas with this designation, which 
gives him the necessary knowledge and expertise to defend you or someone you may know. 
For more information about the Law Offices of Manuel J. Barba, you can visit their website or 
call 866-442-2722 for a free consultation
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DUI cases are very defensible.  
But it is critical to have the expert DUI defense 
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