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Twelve Tips to Avoid a DUI Conviction

Holidays and DUIs

The holiday season is upon us, and with it usually comes a lot of good cheer.
Family and friends get together to enjoy each others’ company and
celebrate the season. Office parties are a plenty during this festive time of
year. There always seems to be plenty of food and spirits available for
everyone to enjoy.

But with the holiday season also comes law enforcement looking for DUI
arrests. Yes, that's right; they are looking for them. By using checkpoints,
saturation patrols, or just scoping out bar parking lots, law enforcement is
actively looking for DUI arrests to make.

What the public doesn't realize is that law enforcement officers get "brownie
points" for every DUI arrest that they make. That's because their agencies
get grant money for all the DUI arrests that they make as an agency (it's
practically a bounty); it has become a funding mechanism.

In addition, for every person convicted of a DUI, part of the fine imposed by
the courts is shared with other agencies, such as the DMV, the crime lab, and
the law enforcement agency; all of these governmental agencies have a
vested interest in seeing that a person accused of DUI is convicted. The
politics are simple: DUI arrests and convictions are money-makers for the
various state agencies.

Now | am not saying that excessive consumption of alcohol and driving is a
good thing —clearly it is not. There are people killed on the roadways by
drunk drivers every year; but the reality is that that doesn’t happen as much
as the government would like you to believe. The government'’s statistics are
not completely honest, but that's the subject of another article.

The point is this: many people that are arrested for DUI are not guilty of DUI.
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Atypical DUI arrest goes something like this: A person goes out with friends
or family and has a couple drinks (beer, wine, etc.), and then on their

way home, they are stopped by a cop for some lame reason - "you were
driving kind of slow back there," or some basic driving error (i.e., speed, rolling
a stop sign, not using turn signal, etc.).

Wanting to cooperate, the unsuspecting driver admits to the cop that

he drank a glass of wine or two with dinner (or some other drink). The cop
then asks the person to perform some silly sobriety tests under the guise
that "l just want to make sure you are safe to drive" The driver agrees to
perform the field sobriety tests thinking that he will do fine and the cop will
let him continue on his way home.

After performing the field sobriety tests, the cop then says, "I'd like you to
blow into this device.." and the driver does so. Boom! The person is then
arrested for DUL.

So just like the carol "Twelve days of Christmas," here are twelve tips to help
you avoid a DUI conviction this holiday season:

Tip #1 - Don't drink and drive.

If you have been drinking, call a taxi or have a friend drive you home, or call a
Lyft or Uber.

The reality is very few people plan on going out drinking and driving; it just
happens. A person is out for dinner and has some wine or a couple of beers.
Then he gets in his car to drive home. The next thing he knows is that there
are red and blue lights behind him, and then he is arrested for DUI.

Tip #2 - If you do drive, don't park near the bar.

Police officers or their agents routinely drive through popular bar parking
lots and note descriptions of cars. The officers wait for a car to leave, then
invent some reason to stop the car. The next thing you know is the driver is
arrested for a DUI. Park in a place less associated with the drinking
establishment.
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Tip #3 - Always drive safely.

Most DUI stops are for basic traffic violations such as speeding, improper
lane changes, rolling through a stop sign, not using turn signal, etc. Be
focused and attentive while driving so that you don't give law enforcement a
reason to pull you over.

Drive at the speed limit, not too slow and not too fast. Be sure to turn on
your headlights and fasten your seat belts.

Do not send text messages, read Facebook, or talk on your cell phone; do
not play with your car stereo; do not eat while driving. Do not do anything
that will divert your attention away from your driving.

Tip #4 - Do not drive through fast food restaurants.

Many people get the late-night munchies after partying with friends. Law
enforcement works with many fast food restaurants and trains their
employees to report potential DUI drivers. If the fast food restaurant
employee believes that you are under the influence or they smell alcohol,
they will call the police.

The employee will use various tactics to stall you, such as “it will take a few
minutes to cook your order...can you pull around and park in a spot and we'll
bring your food out to your car.”

While you are waiting for your food, law enforcement is on the way. And yes,
the fast food restaurant took your money too!

Tip #5 - If you've been stopped, DO NOT let the cop
check your eyes and DO NOT agree to do other field
sobriety tests. You don't have to!

If you are suspected of DUI, the police officer will usually want to check your
eyes first. He will ask you to hold your head still and follow their pen or finger

with your eyes only. This is the Horizontal Gaze Nystagmus (HGN) test which
is a field sobriety test.
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The HGN test has nothing to do with whether or not you can follow the
officer's finger or pen without moving your head; it's about whether the
officer observes the slight jerking movement of your eyeballs when they are
moving from side to side; this jerking or bouncing of the eyes is known as
nystagmus.

Nystagmus is involuntary, and you can't control it. When the test is
administered correctly by the officer and nystagmus is detected, it can be
an indicator that alcohol is present in the driver’s blood stream. The reality is
there are many reasons a person may have nystagmus and alcohol in the
blood system is only one of them.

The problem is that many officers do not administer the test correctly and
will often shortcut the test, but the officer will write in the arrest report that
he observed the “clues” supporting an arrest for DUI.

Even if the cop does administer the test correctly, and does observe all of the
clues, it doesn't necessarily mean that the person is under the influence of
alcohol. Studies have shown that a person with .06% blood alcohol
concentration can have all of the HGN clues.

The HGN test is a tool for the officer to use to gather evidence that will be
used against you. Since the HGN test is a voluntary test, it is your right to
choose NOT to participate in the test. An honest officer cannot write in his
arrest report that you failed a test that you chose not to do. Always be polite
but say to the officer “on the advice of my attorney, | choose not to
participate in any field sobriety tests.”

In addition to the HGN test, other field sobriety tests (walking a straight-line
heel to toe, lifting one leg and holding it up while counting, finger to nose,
tilting head back and estimating 30 seconds, etc.) are also completely
voluntary tests and you don't have to participate. Always be polite, but say to
the officer “on the advice of my attorney, | choose not to perform any field
sobriety tests.”
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Many law enforcement officers will tell you that if you pass the field sobriety
tests you won't be arrested. This is just a ruse by the officer to get you to
agree to perform the tests, so don't be fooled. Whether you perform the
field sobriety tests or not, if the officer smells alcohol on your breath, it is very
likely that you will be arrested anyway. So why agree to participate in tests
that the officer will use against you?

Some cops will tell you that if you refuse to take the field sobriety tests, you
will go to jail. Do not allow the officer to intimidate you; he is trying to scare
you into agreeing to take the tests that way he can gather evidence that will
be used against you. If you have been drinking, you will likely go to jail
anyway; so, the worst thing you can do is give the cop the opportunity to
gather more evidence that he will use against you.

Some cops will also tell you that if you refuse to take the field sobriety tests,
they will tell the court and it will be evidence that you are guilty. That is
complete nonsense. Field sobriety tests are completely voluntary and there
is no law that requires anyone to perform them. Remember, cops can legally
tell you lies to get you to say or do things that are not in your best interest.

Think about this: by agreeing to participate in field sobriety tests, you are
helping the officer gather evidence and build a case against you. You are
giving the officer the opportunity to write in his report that you “failed to
perform the test as instructed." Field sobriety tests are very subjective and
the officer’s idea of “passing” is very different than yours.

In addition, field sobriety tests are unnatural movements that you are
probably not familiar with; the officer is not going to let you practice the
tests so that you can get them right. You are better off not giving the officer
“evidence” that he will use against you. Again, be polite, but say to the officer
“on the advice of my attorney, | choose not to perform any field sobriety
tests.”

Note: If you are on probation for a previous DUI conviction, a term of your
probation may require you to "perform any tests that an officer requests," and
this may include field sobriety tests. Be sure to review your terms of
probation and consult a qualified DUI defense attorney.
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Tip #6 - Do not answer any questions.

A DUl investigation includes the officer asking the driver a series of
questions. The purpose is to gather information about the driver as well as
get an admission of drinking. All statements that you make will be used
against you. It is your right to remain silent and not say anything that may
incriminate you. Politely choose not to answer any questions during a DUI
investigation or even after you are arrested.

You must provide the officer with your driver's license, registration, and proof
of insurance, but other than that REMAIN SILENT. If the officer asks you if
you have been drinking alcohol, you don't have to lie. Simply say “on the
advice of my attorney, | choose to exercise my 5th amendment right and
remain silent”

The Fifth Amendment to the United States Constitution gives you, and
every citizen, the right to remain silent and not say anything that may
incriminate you.

Tip #7 - If you are age 21 or over, DECLINE to blow into
any machines.

After you've been stopped by law enforcement, if the cop suspects that
you've been drinking, he may ask you to blow into a Preliminary Alcohol
Screen Breath Test (PAS) device, which is a hand-held device used to detect
alcohol in your breath. This test is voluntary, and you have the right to refuse
this test. Vehicle Code 23612(i) states "the officer shall advise... of the person’s
right to refuse to take the preliminary alcohol screening test."

Although officers are required by law to advise you that the PAS test is
voluntary, many officers won't tell you that, and will simply say "l want you to
blow into this.." - or they will say that "you must blow" into the PAS device.

Note: Ifyou are under 21 years of age, you must agree to take the PAS test if
an officer requests it.
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Keep in mind that, although the law requires that a person arrested for DUI
must take a “chemical test” to measure the alcohol or drug level in the
person's blood, the PAS device is not one of the evidential chemical tests.

The PAS device is a “preliminary” breath alcohol screen test to help an officer
determine a driver's alcohol level. If you agree to take the PAS test you will
still be required to take another chemical test after being arrested (breath or
blood).

The officer will use the PAS device results to determine if you will be arrested
for DUI; but if you refuse to take the PAS test, the officer will likely arrest you
anyway. PAS devices do not always give accurate results. The bottom line is
this: if you agree to blow into the PAS device, you will be helping the officer
gather more evidence that will be used against you in court.

Note: If you are on probation for a previous DUI conviction, a term of your
probation may require that you submit to the Preliminary Alcohol Screen
Breath Test (PAS). If you refuse, the DMV may suspend your driver's license.
Be sure to review your terms of probation if you are on probation for a
previous DUI conviction and consult a qualified DUI defense attorney.

Tip #8 - Choose a blood test.

If you choose a blood test, the arresting officer will not know the results of
the blood test for possibly weeks. The arrest report will more than likely have
been written prior to the blood test results being available. The arresting
officer’s report will likely be more objective and honest because the officer
wrote it without knowing the level of your blood alcohol concentration.
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In addition, if you choose a blood test, an expert DUl defense attorney will
have the opportunity to review the evidence relating to the drawing of the
blood sample and determine if procedures were followed. The
documentation relating to the transportation and storage of the blood
sample before it was analyzed should also be examined. And finally, the
documentation of the actual analysis of the blood sample should be
scrutinized to determine if any problems exist that could affect the accuracy
and reliability of the blood test results. There are many factors that can affect
the accuracy and reliability of the blood test results.

It is important that you take only one test! Some officers will talk the
arrested person into taking a breath test and a blood test. That's like having
two smoking guns. Take one test only and take a blood test. Blow into
nothing.

Note: If you recently smoked or ingested marijuana or some other drug, you
may want to consider taking a breath test instead of a blood test, as crime
labs often run drug screens on blood samples. A breath alcohol test will not
show any drugs in your system.

Tip #9 - Make sure your taillights, turn signals, etc. are
working properly.

Inspect your car and make sure all lights are working properly. Also make
sure that your car windows are not overly tinted. Many times, drivers are
stopped by an officer because a taillight is not working, or the car has some

other problem. The officer then walks up to the driver's window to talk to
the driver, smells alcohol, and DUI investigation follows.

Remember, usually from 9:00 p.m. on, officers are on patrol looking for DUI
drivers and will use any little reason to stop a car.

Tip #10 - Always be on your best behavior.

Smile, you're on candid camera. You are very likely being recorded
throughout the DUl investigation.
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Today many police cars are equipped with video cameras that record the
stop of the suspected driver. In addition, many officers are wearing “body
cameras” that record their contact with the driver. Officers can also have
audio recorders to record conversations with citizens. With these recording
devices, law enforcement can record the driving leading up to the stop, the
DUI investigation, the arrest, as well as the car ride to the jail. Even the jalil
has video cameras to record you while being processed at the jail.

Although you have no obligation to assist an officer in gathering evidence to
be used against you, you should always be courteous and polite. If your case
was to go to trial, you want a jury to see that you were courteous and polite
during this dreadful situation.

Tip #11 - Insist on your three completed telephone calls
and make a record.

Penal Code 851.5(a)(1) entitles an arrested person to three completed
telephone calls. This is your right by law and therefore you should insist on
making your telephone calls.

If possible, call your cell phone and leave yourself a voice message to record
your voice, that way if your speech is not slurred the recording can be used
as evidence in your defense.

After being released from jail, remember to make a detailed written record of
all the events that occurred before being stopped by the cop, the events
that happened during the DUI investigation, the arrest, and up to and
including being released from jail. Do this while everything is fresh in your
mind. This information may be helpful in defending your case.
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Tip #12 - Hire an expert DUI defense attorney to represent
youl.

Some people think: "l drank, | drove, | got arrested, so therefore | must be
guilty." This is simply not true, as it is not illegal to drink alcohol and then
drive a car in California.

It is only illegal if, at the time of driving, a person is "under the influence of
alcohol and/or drugs" — see Vehicle Code 23152 (a)(f)(9). It is also illegal if, at
the time of driving, the person's "blood alcohol concentration is .08% or more
" - see Vehicle Code 23152(b). These conclusions must be proved by the
prosecutor beyond reasonable doubt with evidence that is accurate and
reliable. And that is not always so easy for the prosecutor to do.

Do your research. Most criminal defense attorneys will take a DUI case, but
that doesn’'t mean that they have the knowledge and skill to defend a DUI
case. Lawyers are not all the same; there is a wide range in the knowledge
and skill level among attorneys. Remember that cheap lawyers are not good,
and good lawyers are not cheap.

Remember, there is a difference between a lawyer defending a DUI case and
a lawyer helping an accused person fill out plea forms.

To defend a DUI, you want an attorney with specialized training and
substantial experience defending DUI cases. You want an expert. Ask the
prospective attorney if they have taken any DUI cases to trial. How many
Trials? No attorney can honestly provide a percentage of wins vs. losses,
because a percentage assumes that all cases are the same, and DUI cases
are anything but the same.

Look up the attorney’s record at the California State Bar website to see how
long the attorney has been practicing law. Also, review the attorney's
website. What specialized training does the attorney have? What awards if
any? Isthe attorney an expert in DUl defense, or does the attorney handle
all types of cases, such as bankruptcy, family law, personal injury cases, etc.?
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Keep in mind that even if an attorney works in criminal defense, he or she is
not necessarily qualified to handle defending a DUl case. DUI cases are
complex to defend and require specialized knowledge in DUl investigation,
field sobriety testing, how the human body processes alcohol and/or drugs,
as well as breath, blood and urine test analysis. Without an expert DUI
defense attorney defending you, you will likely not be able to get the best
possible result in your DUI case.

Don't be fooled by paid internet advertising or lead generation websites
such as Avvo.com, Lawyers.com, etc. These websites generally place
attorneys’ profiles at the top of the search results because the attorneys are
paying them to do so. On Avvo.com there are many attorneys that are listed
as having a #10 rating but have never taken a DUI case to trial. Don't be
fooled by “pay to play” internet marketing or other search engine paid
advertising.

Always talk to the attorney, not a salesperson. Yes, initially support staff

may often gather the basic information for the attorney, but the attorney will
return your call as soon as possible. Remember, good attorneys are in
demand and are often in Court; they are not sitting at their desk waiting for
your call.

Don't listen to friends or family who say that you don't need an attorney -
that's just silly talk. The courtroom is filled with people whose goal it is to
convict you; they are not your friend. The law, the science, and the
procedures in Court are complex and confusing to an untrained person. The
fact is that DUI cases are very complex, so they require an attorney with
specialized expertise to defend the case properly.

The Bottom Line.

Driving after drinking alcohol is not a smart thing to do, but it happens.

Most DUI arrests are victimless crimes, meaning that no one was injured as a
result of a driver having an illegal level of alcohol in his system. DUIs are a
political crime that happen to make a lot of money for the Courts as well as
other state and law enforcement agencies.
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It is legal for a person to drink alcohol and then drive a car. It is not legal for a
person to drive while under the influence of alcohol or drugs, or to drive with
a blood alcohol level of .08% or more.

Think about this: If it is legal to drink alcohol and drive a car, how does a
person know that they have become illegal because they are “under the
influence?” How does a person know that they are now illegal because their
blood alcohol level has reached .08% or more? They don't know.

Remember, being "arrested" does not necessarily mean you are "guilty" of a
crime. An officer arrests a person for DUl because the officer thinks the
person is "under the influence!" The conclusion of being “under the
influence” comes from an officer’s opinion, and nothing more. The basis for
the officer's opinion comes from his observations and the evidence that he
gathers during a DUI investigation.

If you follow the twelve tips above, you may not avoid being arrested for DUI,
but you may avoid being convicted of a DUI.

About the Author
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